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THE DEPUTY JUDGE: This is an application under section 288 of the Town and
Country Planning Act 1990 by the local planning authority to quash the appeal decision
of an inspector graniing planning permission for the use of land at OS Field 3366. Hali
Villa Lane, Toll Bar, Doncaster, as a private gypsy caravan site for ten plots.

The appeal site is situated in the Green Belt about 300 metres north-west of the village
of Totl Bar, which wself lies just Lo the north of Doncaster. [t is an irregularly-shaped
plot of about |.3 hectares, separated from surrounding fields by former sewage
treatment works to the west, an access track to the south, a disused railway line to the
north, and Hall Villa Lane to the east.

In her deciston, the inspector, Lucy Drake BSc MSc MRTPI, said that untit about five
years earlier, the land had been in agricultural use. The previous owner had stationed
two caravans and a shed on it, and had laid a hardcore access. Enforcement action had
been taken against this use and there was an unsuccessful appeal. [n the summer of
2004, land was sold to a group of ten gypsy families. They included the appellant in
the appeal (the second defendant in these proceedings). They cleared the site of
fy-tipped materials, laid down hardcore, divided the greater part of the land into ten
plots separated by fencing and gates, erected a number of utility blocks and a stable,
and over the following few months brought caravans onto the site and took up
residence.

The gypsies' application for permission to use the fand as a private gypsy caravan site
was refused by the Council in January 2005, and the inspector held an inquiry over two
days in January 2036, [n her decision, she identified the main issues in the case as:

“fa) The impact of the development on the character of the area, the
openness of the Green Belt and the purposes of including land in :t.

(b} The consequences of allowing the appeal for the Council's approach
to residential development on Greenfield sites.

{c) The provision of and need for gypsy sites within the District.

{d) The accommodation needs and personal circumstances of the site
occupanis.

{e) Their allemmative accommodation options were the appeal 0 be
dismissed.

(£ whether the harm to the Green Belt by reason of inappropristeness.
and any other harm, is clearly outweighed by other considerations.”

The mspector identified the relevant planning policies, which included UDP Polics
ENV3 (Development in the Green Belt). She said thal the development would be
confrary to that policy unless very special ciccumstances could be shown to exist. She
noted that paragraph 3.2 of PPG2: Green Belts provided that very special elecumstances
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t justify inappropriate development would not exist unless the harm was clearls
outseighed by other considerations.

6 The inspector referred w a new Circular, Circular 51-2006: Planning for Gypsy and
Travailer Sites, which had replaced Circular 194 just after the close of the inquiry At
paragraph |4, she said this about it:

‘Circular 01 2006 recognises that the advice set out in 194 has failed w
deliver adequate sites for gypsies and travellers in many pans of England
over the last ten years. The most significant change in Government
policy relates to the requirement of all local planning authorities to
undertake a Gypsy & Traveller Accommodation Assessment and provide
additional sites through the development plan process o meet assessed
neads as determined in collaboration with Regional Planning Boards
(RPBsj. Development Plan Documents (DPDs) will be expecied to
identify specific sites to provide for itdeatified needs on the basis of
criteria set out in the Core Swategy and following community
involvement. DPDs will additionally be expected to include
criteria-based policies to meet unexpected demand,”

7 The inspector then went on to deal with the six main issues that she had carlier
identified. She concluded that the visual impact of the development could be mitigated
by additional planting, but that even with this, the development would have a locally
harmful effect upon the essentially rural character and appearance of the area aad the
openness of the Green Belt. [t would not, however, conflict with the other purposes of
including land in Green Belts.

8  The inspector said that allowing the appeal would have no material consequences for
the Counil's approach to residential development on greenfield sites. She went on to
consider the evidence on the peovision of, and need for, gypsy sites within the district.
She referred lo the Council's recent Draft Gypsy and Traveller Action Plan and the
approach set out.

9 She went on at paragraph 2+

"Regrettably this commendable approach has not yet involved a
quantitative analysis of gypsy and traveller accommodation needs, gither
in terms of whether existing 'provision’ meets existing needs, or whether
and to what extent it is capabte of meeting future needs. A needs
assessment For bath short and long-stay sites is included as itemn 4.4 of the
Draft Action Plan, but the expected timescale is described as "Long" (on
the spectrum of [mmediate. Short and Long).”

9 In paragraphs 26 and 27 she said:
'26. The picture built up from these various elements is of a limuiled

availability of permanent residential piiches for gypsies on
Councit-owned sites with the total number of permanent pitches reduced
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following the change of Gibbons Lane to a transit site and a substantial
demand for any vacancies. There is a mixed picture with regard to
private sites. with some of the larger ones na longer accepting gypsies and
other family sites full to capacity ‘Doubling up’ of caravans on pitches on
authorised sites and a steady increase in the number of caravans on
unauthorised sites, with no additional authorised permanent gypsies sites
provided in at |east the tast five years, or planned.

27. the Council's Gypsy Liaison Officer and his colleagues recently
astimated an immediate need for between 25 and 50 additional piiches.
This figurs is based on their personal knowledge of need by individual
Families but excludes those on unauthorised sites, those doubled up on
authorised sites and those travelling away from Doncaster. Setting aside
any need arising from gypsies living in houses who would wish to live on
a cacavan site (f one were available, [ consider it likely that the number of
authorised pitches required {s considerably in excess of this estimate and
that there is a substantial and growing mismatch between the provision of

and need for gypsy sites within the borough. This factor weighs in favour
of the development.”

The inspector then considered the accommodation and personal circumstances of the
site ecupants: including their ties with the area, the fact that most of the children of
primary school age had secure school places {none having previously had more than a
very small amount of schooling), and that, since moving onto the site, the families had
been able to register with GPs and dentists, often for the first time in their lives.

She said at paragraph 32:

“The site oceupants' need for a suitable site on which to live and from
which they can have a normal family life with access to education and
health care and the ability to intcgrate into the local community is an
immportant consideration which has to be given considerable weight."

On the alternative accommodation options, the inspector said at paragraph 34 that the
Council appeared to be a long way off commencing gypsy accommodation needs
assessment and identifying alternative additional sites. She noted at paragraph 38 that
Doncaster's Gypsy Liaison Officer was unaware of any suitable alternative site within
the Borough or in other parts of Yorkshire and Humberside to accept any or all of the
residents. and that he accepted that the only alternatives to the residents staying on the
site would be “a return to the roadside™.

The inspector concluded at paragraph 40:
'The absence of any alwrnative, available, affordabie. acceptable, and

suitable land to which the site occupants could move has to be afforded
zonsiderable weight in favour of the development.”
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The inspector then went on to consider whether the harm to the Green Belt by reason of
inappropriatzness and any other harm was clearly outweighed by other considerations
Having referred to the harmful effect on the cural character of the locality and the
openness of the Green Belt, she said at paragraph 43:

“On the other side of the balance is the unquantified. but on the basis of
the limited information substantial and growing, mismatch between the
prosision of and need for additional gypsy sites within the Borough,; the
site occupants' need for a suitable site on which to live and from which
they can have a normal family life with access 1o education and health
care and the ability to integrate into the local community; the absence of
any alternative, available, affordable, acceptable and suitable land to
which they could move; and the limited progress made by the Council in
undertaking their responsibilities with regard to the assessment of the
accommodation needs of gypsies and travellers and the identification of
suitable sites.”

The inspector went on to say that the disproportionate consequences for the families
concemed that would arise from a dismissal of the appeal was a substantial factor
weizhing in favour of the development. She considered and rejected the option of a
temporary permission - a matter which is raised in the grounds of challenge and to
which f shall return. Her conclusion was that the harm was clearly outweighed by the-
wtality of the other considerations, and that very special circumstances existed that
justified the development. She granted planning permission subject to conditions.

The first ground of chalienge advanced by Mr Christopher Young, for the claimant, is a
surprising one. [t relates to the publication of the new Circular 01/2006. This was
known fo be imminent at the time of the inquiry, and following its publication a week
after the inquiry, letters were written both to the appellant and the Council, inviting
thern, if they wished, to comment on any relevant matters arising fror it. The inspector
recorded that the decision was delayed to enable this to be done and that neither of the
partics chose to make any further comments.

Me Young's submission is that, despite the fact that neither of the parties wished 1o
comment on the new Circular, the inquiry should have been reopened in order that they
might do so. He says that the failure to re-open the inquiry meant that the procedure
adopted for the decision was, as he puts it, “Woefully inadequate, procedurally unfaic
and Wednesbury unreasonable”. Specifically, Mr Young says that the new Circular
was radically different from the one that it replaced. What the fnspectorate should have
Jdone, he says, was either to re-open the inquiry of writz to the parties, indicating that
the inspector would be making a decision on the basis of the new Circular, and raising
questions for the parties to address in respect of her proposed approach.

The complaint. however it is expressed, is of procedural unfairness, and [ cannot begin
W see how the Council could complain of unfaimess They were given the 0ppOCTUNITY
to make representations on the Circular and they chose not to do so. They had the
DpPOTILNity 1o request the re-opening of the inquiry, and they did oot do so. [t cannot
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possibly be said in these circumstances that they have been unfairly treated The
contention i3 palpably hopeless and should never have been advanced.

The second ground of challenge relates to the inspector’s rejection of the option of a
ermpurary  permission. The application grounds assertedd that the inspector's
considerauon of a possible temporary permission was wholly inadequate, perverse,
Wedpesbury unreasonable and or procedurally unfair in that she failed to rejate it to the
guidance in the new Circular,

Mr Young says that the challenge is on the grounds of penversity, and he recognises
that a challenge on this ground faces a high threshold and is only very seldom accepted
by the courts. He does not suggest that the inspector left out of account any relevant
consideration. His argument is that the harm which the inspector identified to the rural
character of the area and the openness of the Green Belt could have been avoided by
the grant of a temporary permission, because at the end of the permitted period, an
alternative site outside the Green Belt would have been identified in development plan
documents (or DPDs). Not to impose a time limit was, therefore, he says, perverse.

The new Clircular says this about temporary permissions at paragraphs 43 and 46:

"43 Advice on the use of temporary permissions is coatained in
paragraphs 108 - [13 of Circular [1/93, The Lse of Conditions in
Planning Permission. Paragraph |10 advises that a temporary permission
may be justified where it is expected that the planning circumstances will
change in a particular way at the end of the period of the temporary
permission, Where there is uninet need but no available alternative gypsy
and traveller site provision in an area but there is a reasonable expectation
that new sites are likely to become available at the end of that period in
the area which will meet that need local planning authorities should give
consideration to granting a temporary permission.

46. Such circumstances may arise, for exarple, in a case where a local
planning authority is preparing its site allocations DPD. In such
circumstances, local planning authoritics are expected to give substantial
weight to the unmet need in considecing whether a4 temporary planning
permission is justified.”

he inspector dealt with the question of a pussible temporary permission at paragraph
43 of her decision. She said:

"}3. The option of a temporary permission, perhaps for a period of three
vears was raised. This would lessen the longer term hamu to the Green
Beit and the character and appearance of the area, but is only justifiable
where there is likely to be a material change tn circumstances. in
particular a realistic likelihood that suitable, affordable and acceptablz
alternative accommaodation will become available before the end of that
time The longer the occupants remain on the site. the greater their ties o
the local area. and the more chuldren will be enrolled at local schools .. T
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do not consider a temporary planning permission 10 be an appropriate
r2sponse in this case.”

Mr Young submits that the inspector's referznce in thar paragraph to a realistic
Lka:iwood that suitable, affordable and acceptable aliernative accommodation becoming
availakle imposed a much higher threshold than the policy in which paragraph 43
rzferved 1o a reasonable expectation that new sites will become avaiiable, and made no
r2ference to suitability, affordability or acceptability. This criticism is groundless, in
my view.

Mr Alan Masters. for the second defendant, points cut that there are references to what
is suitable or acceptable elsewhere in the Circular, for instance in paragraphs 33 and 54,
and paragraph 37, dealing with the relocation of gypsy sites due to major development
projects refers o regard being had to the gypsys' social, economic and environmental
needs. The ECHR case of Chapman v United Kingdom 2738/93, Mr Masters points
out, in dealing at paragraph (D4 with the evaluation of suitable alternative
accommodation for gypsies says that this would involve a consideration of the
partisular needs of the person concerned, his or her family requirements and financial
resources. [t is, in my judgment, clear in the tight of this that the inspector did not
misrepresent the policy in what she said in paragraph 43. On the conirary, what she
said appears to be entirely in accord with the policy as a whale and with Chapman. Nor
do [ think the inspector reached a conclusion on the option of & temparary permission
thal she was not eatitled to reach. The new Circular enjoined her to give consideration
to granting a temporary permission where there was a reasonable expectation that new
sites were likely to become available at the end of the period. [t did not require that
there should be a time-limited permission if there was such a reasonable expectation.
That would be a matter for the judgment of the decision-maker in the light of all the
cireumstances.

Mr Rupert Warren, for the Secretary of State, relies on the fact that the inspector had
zarlier addressed the timescale of identifying alternative sites in paragraphs 34 and 35.
She said:

"34. The Council appears t¢ be a long way off commencing a gypsy
accommodation needs assessment and identifying alternative additional
sites. The Planning Officer's expectation that sites would be identified as
part of the Housing Policy Preferred Options paper this summer, to be
incorporated in the LDF by 2007, seems o me to be unrealistic, both in
the approach and timescale, given the requirement (o undertake a separate
needs assessment in both PPG3, 5223 of the 2004 Housing Act and the
pew Circular.

35. About half of the Borough lies outside the Green Bele, so it may well
be possible to find suitable sites elsewhere w meet identified {needs]. But
as the search process has not yet started, and there i3 no certainty of a
suitable, available, affordable and acceptable site (or sites) being found
outside the Green Belt to meet the needs of the site occupants within any
firm timescale, this cannot be relied upon to meet their short or even
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mediuwm t2rm needs.”

| 2ceept Mr Warrzn's submission that it is appropriate. since a decision must be read as
a whote, © read paragraph 43 of the decision in the light of paragraphs 34 and 35. and
indesd the earlier paragraphs that [ have alrsady quoted. and that it is clear from this
that the inspector found on the facts that. in the terms of the Circular, there was no
reascrable expectation of new sites becoming available within the period being
considered. [t i3, [ think, implicic in what the inspector said in paragraph 43 in refation
1a the rizs that would be buitt up and the enrolment of children at local schools, that she
considered that the longer the occupants remained on the site. the less suitable and
acceplable any alternative would become. That was a view that was, in my judgment.
reascrably open to hec. [ do not think that she misunderstood or misapplied the
zuidance in the Circular, or that her consideration of the option of a temporary
permission is remotely open to the epithers that Mr Young attaches to it.

The third and fourth grounds of challenge related to two of the conditions in the
planning permission. Condition | provided:

"The occupation of the site hereby permitted shall be carried on only by
the following and their resident dependants: Sandra Swales; Peter and/or
Marina Wilson [and further listed individuals]."

Condition 2 was in these terms:

"When the land ceases to be occupied by those named in condition |
above, the use hereby permitted shall cease and all caravans, structures.
materials and equipment brought on to the land in connection with the use
shall be removed. Within three months of that time, the land shall be
restored to its condition before the use commenced.”

Mr Young originally submitted that each of these conditions was imprecise and
unenforceable, even though each of them is one of the model conditions set out in the
Planning Inspectorate's Guidance, Suggested Conditions in Gypsy Permissions. The
chatlenge to condition | was in relation to the use of the term "resident dependant”,
which appears not only in the Gypsy Suggested Conditions, but also in Cireular | 1795,
in which both the agricultural workers condition (No 45) and the staff accommeodation
condition (No 46} include any residence dependants among those to whom occupation
is restricted. Such words have been employed in countless permissions over many
years [nthe event, Mr Young withdrew this ground of challenge when it was pointed
out that, in Fawcett Properties Limited v Buckinghamshire County Council {19617 AC
636. the reference in an agricultural condition to dependants had been held by the
House of Lords to be valid.

[ have to sav that [ do not understand the basis of Mr Young's contention that condition
2. the site restoration condition, is invalid  Circular (195, dealing at paragraph 115
with the restoration of sites. says;

"Where the permission is for temporary use of land as a caravan sitg,
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conditions may include a requirement to remove at the expiry of the
permission ant buildings or structures. such as toilet blocks, erected
under Part 3 of the General Permitad Development Ocder ™

I as the Council would prefer, a temporary permission only wers to be granted. they
would prasumably wish to have a site restoration condition attached. Why such a
condition should be become invalid if attached to 2 permanent permission is
unexplained. Mr Young said that it would be unenfocceable because by the time it
came 1o be applied, all the occupants would have left the site. The same would
however go tor many discontinued uses, as well as a terminated temporary use. But an
enforcament notice would fali to be served on the owner of the land and any successor
occupier that there might be, and the Council itself would have power, if the notice was
not compliad with, to carry out the necessary works and to make a charge on the land.
The condition would not be unenforceable.

This ground, like the others, fails and the application is refused.

MR WARREN: My Lord, in those circumstances, | make an application for an order in
those terms and for an order that the claimant pays the costs of the first defendant.
Therz has been a schedule served. I do not know, my Lord, whether you have a copy of
that.

THE DEPUTY JUDGE: Yes, [ do have that.

MR WARREN: [n terms of the figures themselves, [ do not think there is a dispute.
MR YOUNG: [ do not resist the principle or the figures.

THE DEPUTY JUDGE: Yes.

MR MASTERS: My Lord, [ simply make an application for the second defendant's
costs. my Lord, | do so for two reasons: firstly, { say that the contribution made by the
second defendant in this appeal has been of assistance to the court, and it is iniportant --
and in this case [ think it has shown it to be -« that counsel who represented the second
defendant at the original planning inquiry was here to add assistance to those matters,
My Lord, there is a substantial great difference between the way that the case should be
approached in terms of the first and second defendant's costs. The first and second
defendant will have an entirely separate agenda. I point out that, in the case of the
secord defendant and the other claimants, of course there was a very real danger of
their Article 8 rights being affected by any decision that was being made. Protecting
those rights is very different from protecting a decision of the inspector appointed by
the Secretary of State. My Lord, costs should follow the evenu, particularly having in
mind passagas in the White Book that say that -- reference in particular to part 48.12.5.

My Lord, the second point we make is that my instructing solicitors and [ wrote to the
Treasury Solicitors as long ago as 13 June 2003 1o ascertain what the position of the
Secretary of Stare was gzoing to be in defence of this matter. The letter confirmed that
they were seeking counsel's advice shortly and would respond substantially once this
was to hand. My Lord, a further fetter on 18 January 2007 says:
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"We note ... the last comespondence between ourselves was dated 15
June. In that letter you statad vou received counsel's advice shartly ... you
will respond to us substantially once counsel . we would be graweful if
you could confirm as to whether or not you will be defending these
proceedings ... if you could provide us with details of counsel instructed

I*

No response to either of those letters was received by the Treasury counsel. [n fact, my
instructing solicitor had taken the view that undl the skeleton was upon us, we were not
in a position to know whether the action would be defended and the basis upon which
certain action would be defended. For all those reasons. it is entirely appropriate to say
that the costs should follow the event and that our costs involved in this should be paid
for by the Council.

THE DEPUTY JUDGE: Mr Masters, | am grateful for your contribution, but the
circumstances in which it is appropriate for two sets of costs to be awarded in these
proceedings are, as you know, very restricted, and whilst | hear what you have to say, |
do not take the view that this is one of the cases in which a second set of costs should
be ordered.

MR YOUNG: My Lord, if { cannot persuade you further, [ cannot. [ am gratefu'i.

THE DEPUTY JUDGE: Very well. The application is refused and the claimant will
pay the first defendant's costs in the sum of £6,254.
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